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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

PRESENT:- N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Sessions Case No. 108 of 2011 

U/s 395/397 ofIPC. 

 
State of Assam 

 
-Vs- 

 

Rafiqul Islam, 

Dulal Uddin and, 

Samser Ali. 

 

FOR THE PROSECUTION :-  Ms. R. Chakravarty,Addl. P.P. 

FOR THE DEFENCE  :-  Mr. A. Das,Advocate. 

EVIDENCE RECORDED ON :-  24.5.16, 29.6.16, 22.7.16, 29.8.16,  

8.5.17, 5.7.19, 31.3.18 and 13.5.19.  

ARGUMENTS HEARD ON :-  15.06.2019. 

 JUDGMENT DELIVERED ON   :-   21.06.2019. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on the night of 21.9.2001 at 

about 1 am, a gang of dacoits entered his house by breaking open the 

doors and put him under the fear of death by showing him sharp 

weapons and took away valuables such as a gold chain of worth 
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Rs.7500/-, ring and ear rings of gold of worth Rs.6000/-, silver 

ornaments of worth Rs.2000/-,an old cycle of worth Rs.1000/-, some 

cash of fifteen thousand and some land documents. Hence, the FIR was 

lodged. 

2. Based on the said FIR, Dhekiajuli PS Case No. 207/2001 U/s 395/397 of 

the IPC was registered and investigation was conducted and after 

completion of the same, chargesheet was laid against nine accused 

persons U/s395/397 of the IPC. It is pertinent to mention here that out 

of the aforesaid total number of accused persons, only aforesaid three 

accused persons stood trial. The case as against the remaining accused 

persons stood filed as their attendance could not be procured.  

3. On appearance of the accused persons, copies of relevant documents 

were furnished to them in compliance of the provision of Sec.207 CrPC 

and the case being one triable exclusively by the learned Court of 

Sessions, the same was committed to the learned Court of Sessions for 

trial whereupon the same was again re-transmitted to this court for 

disposal.  

4. Having heard both the sides and considered the materials on record, 

formal charges were framed against the accused persons u/s 395/397 

IPC and had been read over and explained to the accused personsto 

whichthey pleaded not guilty and claimed to be tried.  

5. During trial, the prosecution has examined as many as 13 (Thirteen) 

witnesses.The accused persons were examined U/s 313 CrPC. Defence 

has not adduced any evidence. At the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard at 

length.  

POINT FOR DETERMINATION 

 Whether the accused persons above-named on the alleged 

nightof occurrence, committed dacoity in the house of the 
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informant namely Binod Shah and used deadly weapons and 

also attempted to cause grievous injury to the inmates of the 

house and thereby committed offences u/s 395/397 of the 

IPC ? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

6. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant to the issue in hand. 

7. Before proceeding further, it would be apposite to have a brief glance 

of the evidence adduced by the prosecution in this case.  

8. PW1 Md. Fakaruddin Ansari has deposed in his evidence that on the 

relevant night, a dacoity had taken place in the house of Ashok, Binod 

and Santosh Shah. He heard a hulla but he did not come out. Later on, 

he heard that some dacoits entered into the house of Ashok, Binod and 

Santosh Shah and committed dacoity. 

9. PW2 Must. Kulsum Bibihas deposed in her evidence that on the relevant 

night, dacoity took place in the house of Ashok, Binod and Santosh 

Shah. She heard hulla but she did not come out. Later on she heard 

that some dacoits entered into the house of Ashok, Binod and Santosh 

Shah and committed dacoity. On the following morning, she went to the 

house of Binod Shah and found the household articles/goods in a 

scattered position inside the house. In her cross examination she has 

stated that she does not know who committed dacoity. 

10. PW3 Sri Binod Shah alias Gupta has deposed in his evidence that he 

knows accused Dulaluddin since the day of the incident. On the day of 

occurrence, he along with his family consisting of his elder brother 

Ashok Shah, his wife Munni Shah and his younger brother Pramod 

Shah, were living in a rented house at Mitha Aam Bangaligaon and his 

elder brother Ashok Shah was in the dhaba owned by them. At about 1 
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a.m. at night he was watching TV. Suddenly the light outside the house 

went off and then he looked out and saw one person at the gate of his 

house and other persons were standing in the veranda and one of them 

was trying to unlock the main door of his house. He thrust one dao into 

the door and broke the door. Then, he was holding the door from inside 

and called out his other family members. In spite of his resistance the 

miscreants broke open the door and 3/4 persons/miscreants entered 

into their house. One person had a dao in his hand and one other was 

armed with pistol. The miscreants assaulted him on his face just below 

his left eye with dao and then tied his hands with a rope. The 

miscreants also tied up his brother Pramod Shah. Then the miscreants 

asked him to show the goods and properties. Then he told them to take 

away everything and to leave them alive. He raised alarm. He could 

identify accused Dulaluddin. He further stated that the accused persons 

took away cash around Rs.5000/6000, jewelries made of gold and silver 

and one bicycle. At the relevant time one Binoy Das also resided in the 

same campus in a hut. When he raised alarm, Binoy Das came out of 

his house. Later on police arrested the accused persons and also 

recovered and seized the stolen articles from their possession. He 

further stated in his evidence that the accused persons took away one 

gold ear ring, one gold ring, one silver necklace and one silver medal, 

one hero cycle (full chain cover). On the next day of occurrence he filed 

a written ejahar in Dhekiajuli PS which is Ext.1 and Ext.1(1) is his 

signature.  

11. In his cross examination he has stated that at the time of occurrence 

there was no light inside the house as they were switched off. He 

admitted in his cross that he stated before police that the accused 

persons took away a cash amount of Rs.11,000.00 (Rupees eleven 

thousand) only. Immediately after the occurrence the nearby people 

came to his house but in the meantime the accused persons fled away.  

He cannot say from where police recovered the dao and cash money.   
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12. PW4 Binoy Das has deposed in his evidence that there were two houses 

in the same campus, one was Assam type pucca house and other 

kaccha house in which he was residing. On the day of occurrence at 

about 1:30 a.m. at night he heard Binod Shah shouting “dacoit, dacoit”. 

He also heard noise of something being broken and the said noise came 

from the house of Binod Shah. He looked out through hole of the 

bamboo wall of his house and saw 2/3 persons standing in front of the 

house of Binod Shah. He also heard those miscreants giving threat that 

if anybody came out, then they would be shot dead. Then he came out 

through the back door of the house and jumped over the wall and 

started running and shouted for help. Then he came to the dhaba 

belonged to Santosh Gupta and informed in the dhaba and the petrol 

depot about the dacoity and came back to his house. On seeing them, 

the dacoits fled away. Then he came to his rented room in the pucca 

building and found that the lock of the door was broken and a cash 

amount of Rs.1,500.00 (Rupees one thousand five hundred),  some 

land documents, one dao had been taken away by the dacoits.  He also 

saw injury mark on the forehead near the eye and on the arm of Binod 

Shah.  He came to know that the dacoits had taken away ornaments 

made of gold and silver, some cash amount and some other articles.In 

his cross examination he has stated that the seized dao does not belong 

to him.  

13. PW5 Md. Abdul Rejek in his evidence stated that he put his thumb 

impression on the seizure list but he knew nothing about the seized 

articles. He has proved the seizure lists as Ext.2 and Ext.3.  This witness 

was declared hostile by the prosecution. PW6 Md. Abdul Rashid in his 

evidence stated that on the relevant day of incident he was sleeping in 

his house. He was called by police and police obtained his thumb 

impression on a blank sheet. He knows nothing about the seized 

articles. This witness was declared hostile by the prosecution.  



P a g e  | 6 

 

Page 6 of 12 
 

14. PW7 Smti. Munni Gupta Shah in her evidence stated that on the 

relevant day at about 1/1:30 a.m., about 5/6 unknown persons entered 

into her rented house by breaking open the door. The miscreants broke 

the lock of almirah and took away gold and silver ornaments and cash 

amount of Rs.11,000.00 (Rupees eleven thousand) only. When her 

brother-in-law Binod Shah and Pramod Shah woke up, the miscreants 

assaulted Binod Shah on his head. They raised hue and cry and then 

some persons from nearby hotel came and informed police. In her cross 

examination she has stated that the miscreants entered the house by 

breaking open the door and switched off the lights inside the house. 

The miscreants covered their faces with clothes.  

15. PW8 Sri Santosh Kumar Shah in his evidence stated that on the date of 

occurrence in the night while he was sleeping in his hotel at Mitha Aam 

Bangali, Sahar Ali came to his hotel and informed that theft had been 

committed in their rented house.  His elder brother’s wife told him that 

some miscreants had entered their house and took away some articles. 

In his cross examination he has stated that when he reached his rented 

house the miscreants had already left. His elder brother’s wife told him 

that the miscreant’s faces were covered with cloth.  

16. PW9 Sri Pramod Shah in his evidence stated that on the date of 

occurrence he along with his brother Binod Shah, sister-in-law Munni 

Devi and minor children of her brother were in a rented house at 

Dhekiajuli Mitha Aam Basti. While they were sleeping, at about 1:30 

a.m. his brother Binod Shah called them by saying that somebody else 

came to their house. About 8/10 persons already broke the lock of their 

gate and entered into their campus and broke the light of the veranda 

and tried to enter into their house. He and his brother tried to block the 

door by pushing the same from inside but those persons by means of 

dao etc. broke the said door. The miscreants assaulted his brother by 

means of a dao causing injury below his eye and blood oozed out from 

the said injury. The miscreants tied him and his brother by means of a 
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rope and threatened the children and female member not to make hue 

and cry. He has further stated that the persons were armed with dao 

and arms like gun etc. They committed dacoity in respect of gold and 

silver ornaments and cash amount ofRs.11,000.00/12,000.00 and 

thereafter fled away from the place of occurrence. Thereafter local 

people came and took his brother to hospital for treatment.In his cross 

examination he has stated that he could not exactly say as to whether 

the persons were armed with gun or not.  

17. PW10 Fazar Ali in his evidence stated that about 14/15 years back 

police called him at night to the house of accused Guljar Hussain and 

took his signature on a paper.  Ext.4 is the seizure list and Ext.4(1) is 

his signature.  This witness was declared hostile by the prosecution. 

PW11 Md. Abdul Hekim in his evidence stated that about 15/16 years 

back one day at about 3 a.m. at night police came and told that they 

have apprehended accused Rafikul and Samser and asked him to put 

his signature on a paper. Accordingly he put his thumb impression on 

Ext.2 and Ext.3 the seizure lists. Police told him that they have 

apprehended them on dacoity case. In his cross examination he has 

stated that he does not know the contents of Ext.2 and Ext.3 before 

putting his thumb impression.  

18. PW12 Md. Shah Jamal in his evidence stated that about 16/17 years 

back one day at about 2 a.m. at night police came to his house and told 

that they have apprehended accused Gulzar and asked him to put his 

signature on a paper. Ext.4 is the seizure list and Ext.4(2) is his 

signature. In his cross examination he has stated that he does not 

know as to why police had apprehended Gulzar.  He also does not know 

the contents of Ext.4.      

19. PW13 Nurul Amin, the investigating officer, in his evidence                     

stated that on 22-9-01 at about 1 a.m. one Santosh Gupta alias Shah  

informed him overtelephonethatsomedacoits                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         

entered into his house. Then he along with police staff proceeded to 

the house of the informant situated at Mitha Aam, Dhekiajuli after 
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making a general diary entry being No.497 dated 22-9-01. They found 

Pramod Gupta and Binod Gupta in injured condition and then he 

sentthem for medical examination. He prepared a sketch map of the 

place of occurrence which is Ext.5 and Ext.5(1) is his signature. He also 

examined the available witnesses. He has further stated that they 

apprehended one Guldar Hussain. He seized one cycle, gold and silver 

ornaments, some cash from his possession. Ext.4 is the seizure list and 

Ext.4(3) is his signature. He has further stated that on interrogation,  

Guldar Hussain confessed before him that he committed the dacoity 

along with Dulal Seikh, Rafiqul Ali, Ranjan Nandi, Samser Ali, Hani, Habi 

and Suku and also confessed that the booties, which were seized, were 

the part of the dacoity committed. On being led by Guldar Hussain, 

they went to the house of Hani and found him in the house. A wrist 

watch (Lober) and a cash of Rs.450.00 were recovered from his 

possession.  He seized the watch and the above cash vide Ext.6 and 

Ext.6(1) is his signature and Ext.6(2) is the signature of accused Hani. 

20. The PW 13 has further stated that during search in the house of 

Samser Ali, a cash of Rs.140/- and a handmade pistol was recovered 

from his house. Ext.3 is the seizure list and Ext.3(1) is his 

signature.They also conducted a search in the house of Rafiqul Ali and 

recovered a cash of Rs.390/- which was received by him as a share of 

the looted cash. They also recovered and seized one long dao from his 

housewhich he took away from the house of the complainant during the 

dacoity. Ext.2 is the seizure list and Ext.2(1) is his signature.  During 

investigation they also apprehended accused Dulal Seikh and Abdul 

Wahid alias Ohib. After completion of investigation he submitted charge 

sheet against the accused persons U/s.395/397 of IPC. Ext.6 is the 

charge sheet and Ext.6(1) is his signature. He also proved the ejahar as 

Ext.1 and Ext.1(2) is his signature. He also proved cash of Rs.390/- as 

Material Ext.1 and the long dao as Material Ext.2.  
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21. In his cross examination he has stated that he did not obtain any 

signature of the complainant in the seizure list and also did not mention 

anything in the seizure list to show that the stolen ornaments were 

identified by the complainant.This is precisely the evidence led by the 

prosecution in this case in order to bring home the charges against the 

accused person.  

22. On careful perusal of the evidence on record, it appears to me that 

none of the miscreants could be identified by the inmates of the house 

where the alleged dacoity was committed. PW1 and PW2 only heard of 

commission of dacoity in the house of Ashok, Binod and Santosh Shah. 

They did not know who committed it. It further appears from the 

evidence of PW3 that on the alleged night of the incident, he was 

watching TV when the lights of his house suddenly went off. He then 

looked through the window and saw one person at the gate of his 

house and other persons were standing in the veranda. Though he was 

pushing the door from inside, but the miscreants managed to enter the 

house. The miscreants assaulted him with dao and caused injury to 

him. They then tied up him and his brother with a rope and looted 

away the valuables. He had however deposed that he could identify one 

of the miscreants as Dulaluddin. This witness however, clearly deposed 

in his evidence that there was no light inside the house as the 

miscreants had switched off all the lights. If that be so, it is beyond 

comprehensible as to how PW3 could identify one of the miscreants as 

Dulaluddin.  

23. Moreover, it was suggested to PW3 had stated before police that he 

could not recognize any of the accused persons which was denied by 

him but the said statement was confirmed from the investigating 

officer. Thus, the fact that PW3 could recognize one of the miscreants 

does not inspire confidence of the court. This apart, PW7 who was one 

of the inmates of the house at the time of the commission of the 

dacoity had clearly stated that the miscreants covered their faces with 
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cloths. The investigating officer PW13 had also clearly stated in his 

evidence that he did not conduct any Test Identification Parade as none 

of the dacoits could be identified as their faces were covered with 

clothes. Thus, from the aforesaid evidence on record, it becomes 

apparent that the miscreants could not be identified by anybody on the 

night of the alleged occurrence as their faces were covered with cloths 

and the lights of the house were all turned off.  

24. In connection with this case, police seized some articles and cash which 

were stated to be the booties of the dacoity committed. It appears from 

the evidence of PW13, the investigating officer that on the following 

day, acting on a source information, one Guldar Hussain was 

apprehended and a cycle, gold and silver ornaments and some cash 

were recovered from his possession. The aforesaid articles were seized 

vide Ext-4 which is the seizure list. The seizure was made in presence 

of some witnesses which is clear from the evidence of PW13. It is 

important to mention here that PW13 had also stated in his cross-

examination that as per his investigation, there was no accused named 

Gulzar Hussain and the accused which was apprehended was named 

Guldar Hussain. But as per material on record, this evidence of PW13 is 

incorrect. The record shows that one Gulzar Hussain was apprehended 

by the investigating officer and there was no accused named Guldar 

Hussain apprehended in this case. Moreover, as per the materials on 

record, the said Gulzar Hussain had expired during trial of this case. 

PW13 had further stated that the apprehended accused Guldar Hussain 

confessed before him that he committed the dacoity along with other 

accused persons. This confession is undoubtedly inadmissible in 

evidence and there is nothing on record to show that any judicial 

confession was recorded during investigation of this case. Thus, the 

evidence of PW13 to the effect that the apprehended accused Guldar 

Hussain confessed to him about commission of the dacoity assumes no 

significance in law. The evidence of PW13 further goes to show that 
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some amount of Rs. 450/-, Rs. 140/- and Rs.390/- were recovered by 

PW13 vide Ext-6, Ext-3 and Ext-2 respectively from different accused 

persons. The aforesaid amounts are stated to be part of stolen booties. 

But the said evidence is not convincing. Such amount of cash can be 

found in possession of any individual residing with his family. Unless 

there is overwhelming evidence on record to show that these were part 

of stolen booties, such recovery cannot be considered to be fatal for the 

accused persons facing trial for commission of dacoity. The prosecution, 

in my considered opinion, cannot gather any strength out of such 

recovery of cash.  

25. This apart, none of the witnesses who had been examined as seizure 

witness has supported the factum of seizure in the court. PW5 had 

stated that he put thumb impression on the seizure list but he did not 

know about the seized articles. Moreover, PW5 stated in his cross-

examination that police obtained his signature on the village road and 

he did not visit the house of the accused persons. He had also stated 

that he put his signature on a blank sheet and police did not show him 

any seized articles. PW6 had also stated that on the relevant date, he 

was sleeping at his house and police called him and obtained his thumb 

impression on a blank sheet. He had also stated that he knew nothing 

about the seized articles. Thus, it is apparent that none of the seizure 

witnesses has supported the factum of seizure so as to lend support to 

the prosecution case.  

26. It is also important to mention here that PW3 stated in his evidence 

that police seized some jewelries and articles from the accused persons 

but there is nothing in his evidence to indicate that those belong to 

them. There is also nothing in this evidence to show that he identified 

any recovered articles and cash to be part of stolen booties. Rather, 

PW13 himself stated in his evidence that there is no note in the case 

diary to show that the seized booties were recovered from the 

possession of the accused persons as identified by the informant. PW13 
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had also stated in his evidence that he did not obtain any signature of 

the informant in the seizure list and also did not mention anything in 

the seizure list to show that the stolen ornaments were identified by the 

informant.  

27. Thus, from the total analysis of the evidence on record, it appears that 

there is no cogent and convincing evidence on record to show the 

involvement of the present accused persons in the commission of the 

offences as alleged by the prosecution. There is no convincing evidence 

on the point of identification of the accused persons. Rather, the 

evidence shows that none of the miscreants could be identified as their 

faces were covered with clothes. There is also no convincing evidence 

on the point of seizure of the alleged booties. The evidence on record is 

shaky and does not inspire confidence of the court. 

28. In the result and for the reasons and discussions made herein 

above, I have no hesitation in my mind in holding that the prosecution 

has failed to prove its case against the accused personsbeyond all 

reasonable doubts. They arehence, not found guilty of any 

offence as charged and as such, acquitted of the same and set 

at liberty forthwith. 

29. The seized articles may be destroyed/disposed of as per law in due 

course.  

30. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 

21stday of June/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
Sonitpur::Tezpur. 

 


